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INTRA TRIBAL INDIANS
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Office of Regulatory Affairs and Collaborative Action
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1849 C Street, NW

MS 4141

Washington, DC 20240

RE: Revisions to Federal Acknowledgment Regulations

Dear Mrs. Appel;
After reading and discussing the proposed changes, I have decided that the changes typed in blue
ink are the ones that would best serve the American Indians. There needs to be an increased

transparency of the regulations, written in easier and clearer language.

Thank you for taking this challenge problem and attempting to help the non federal recognized
tribes.

Vot Homiho

Tribal Chief Hamilton
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All the corrections have been written in blue ink, highlichted in vellow and underlined.
Comments, guestions are written only in blue.
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PRELIMINARY DISCUSSION DRAFT
COMMENTS DUE AUGUST 16, 2013
1
TITLE 25--INDIANS
CHAPTER I--BUREAU OF INDIAN AFFAIRS, DEPARTMENT OF THE INTERIOR
PART 83 PROCEDURES FOR ESTABLISHING THAT AN AMERICAN INDIAN GROUP

EXISTS AS AN INDIAN TRIBE
Sec.
83.1 Definitions.
83.2 Purpose.
83.3 Scope.
83.4 Filing a letter of intentdocumented petition.

83.5 Duties of the Department

83.6 General provisions for the documented petition.
83.7 Mandatory criteria for Federal acknowledgment.
83.8 Previous Federal acknowledgment.

83.9 Notice of receipt of a petition.

83 10 Processmg of the documented petxtxon

83 12 Implementatlon of decisions.
83.13 Information collection.

§ 83.1 Definitions.
As used in this part:
{rea Office means a B of Indian Affairs Area Office.
Assistant Secretary or 15-/41 means the Assistant Secretary--Indian Affairs, or that officer's

authorized representatxve

Assistant Secretary she mean the Assistant Secretarvy of the Indian Affairs. not an

authorized representative when dealing with Federal recognition.

Autonomous means the exercise of political influence or authority independent of the control
of any other Indian governing entity. Autonomous must be understood in the context of the
history, geography, culture and social organization of the petitioning group§ 83.1 Definitions

Autonomous means the exercise of internal political influence independent of the control

of any other Indian governing entitv. Autonomous must be understood in the context of the
history, geographv. culture and social organization of the petitioning group, with the
inclusion of the local history: where laws mav have existed prohibiting the outward

expression or civil legitimacy of the Indian sroup.
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Board means the Interior Board of Indian Appeals.
Board shall mean the Interior Board of Indian Appeals. This board shall/will not consist of
staff from the various departments within the Bureau of Indian Affairs. nor any former or

present employees of the Bureau of Indian Affairs or Federal recognized tribes, former or
present consultants associated with the Bureau of Indian Affairs or federal recognized
tribes and members of Federal recognized tribes.

Bureau means the Bureau of Indian Affairs.

Community means any group of people which can demonstrate that consistent interactions and

- significant social relationships exist within its membership and that its members are
differentiated from and identified as distinct from nonmembers. Community must be understood
in the context of the history, geography, culture and social organization of the group.
[NOTE: This draft also incorporates the definition into criteria at § 83.7(b)].

Community means a social, religious. occupational, or other group sharing common

characteristics or interests and perceived or perceiving itself as distinct in some respect
from the nonmembers. Community must be understood in the context of the history,

geography, culture and social organization of the group. The people in the community
must show interactions and social relationships exist within said community. This is the

definition that should be used in the

§ 83.7(b).

Continental United States means the contiguous 48 states and Alaska.

Continental United States means the contiguous 48 states and Alaska. Hawaii and American
territories shall be included for the regulations for federal acknowledgment. -

Continuously or continuous means extending from first sustained contact with non-Indians
throughout the group's history1934 to the present substantially without interruption. [NOTE:
This draft also incorporates the definition into criteria at § 83.7(b) and (c)].

Continuously or continuous means extending from 1934 to the present substantially without

interruption. [INOTE: This draft also incorporates the definition into criteria at § 83.7(b)
and (c}].

COMMENT:

The almost unique situation faced by the Southeastern Woodland Tribes needs to be taken
into consideration here. The southeastern coastal were all but depopulated by the earlier
settlers and shipped off as slaves to the Caribbean and Northeast. Natives from smaller
tribes did their best to blend in or flee to areas that was not hostile. Later, between 1828
and 1829, Alabama, Georgia, and Mississippi passed legislation asserting that state civil
and criminal laws applied to Indians, assuming that the Indians would rather remove than
submit. In addition to piecemeal legislation between those years, Alabama lawmakers
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passed a broader extension bill in 1832 that brought the Indians further under Alabama
law. These laws were designed to usurp Indian governments and prohibiting them from
violating Alabama’s laws (Littlefield, 2011, P.6).

This amongst many other reasons is why it is so difficult for Tribes to get recognition under
the current rules in the Southeast. Although this will be national in nature, you cannot
remove negative influences of local, regional, and State law. In the southern United States
the American Indians, Afro Americans and Jewish races dealt with the following issues:
Jim Crowe’s laws, Ku-Klux-Klan, segregation laws. Virginia tribes do not have
genealogical records needed to prove their continued uninterrupted existence — a
requirement for federal recognition. States actively altered records as did Indian families,
many out of fear of discrimination and deportation. Virginia’s Racial Integrity Act of 1924
is but one example of a law that intentionally resulted in genealogical records being
destroyed during the first half of the twentieth Century. There is no way of knowing how
many family records were destroyed or falsified to protect the identity of oppressed Indians
in Alabama. Littlefield, D.F. (2011). Encyclopedia of American Indian removal, Santa
Barbara, California: Greenwood

Currently, in Alabama birth certificates do not state the race of parents or child.

Page 2§ 83.1 Definitions .

Documented petition means the detaﬂed arguments made by a petltloner to substantlate its
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Documented petition means the detailed arguments made by a petitioner to substantiate its
claim that it meets the requirements for an expedited favorable finding, meets four (4) of

the mandatory criteria or has established previous federal acknowledgment and meets the
criteria in § 83.8

Historically, historical or history means dating from first sustained contact with non-
Indians.

COMMENT:
What does the first sustained contact mean? Majority of the time history is recorded as a

specific name of a group of American Indian e.g. Creek, Cherokee, Apache or a village e.g.
Coweta, Hitchiti, and Okmulgee.

Many Tribes after experiencing first contact and pressure from non-Indians, moved away
and breaking contact for a while, from the settlers. The history of the Chickamauga




Cherokee Tribe, once recognized by the Federal government as a separate Indian Tribe, is
a great example of intermittent contact versus sustained.

Further consideration needs to be made as there is an implication that the Secretary of the
Interior will knowingly fail to recognize State Rights. Some states, within the guidelines of
their federally accepted constitutions have seen fit to recognize Tribes within their states

and have passed laws to that effect.

Indian group or group means any Indian or Alaska Native aggregation within the continental
United States that the Secretary of the Interior does not acknowledge to be an Indian tribe.

Indian group or group means any Indian or Alaska Native aggregation within the

continental United States, Alaska, Hawaii and. United States territories that the Secretary
of the Interior does not acknowledge to be an Indian tribe.

Indian tribe, also referred to herein as fribe, means any Indian or Alaska Native tribe, band,
Pueblo, village, or community within the continental United States that the Secretary of the
Interior presently acknowledges to exist as an Indian tribe.

Indian tribe, also referred to herein as fribe, means any Indian or Alaska Native
aggregation within the continental United States, Alaska, Hawaii and United States

territories that the Secretary of the Interior acknowledges to be an Indian fribe.

Informed party means any person or organization, other than an interested party, who requests
an opportunity to submit comments or evidence or to be kept informed of general actions

regarding a specific petitioner.

Informed party means any person or organization, other than an interested party. who
requests an opportunitv fo submit comments or evidence or to be kept informed of general
actions regarding a specific petitioner. The petition group shall be given the contact
information regarding an informed party. The informed party comments must be

documented with evidence. All evidence must be sited from source, location and copies of
documentation/evidence must be included and provided to the petitioning group. by the
BIA/OFA.

Interested party means any person, organization or other entity, who can establish a legal,
factual or property interest in an acknowledgment determination and who requests an
opportunity to submit comments or evidence or to be kept informed of general actions regarding
a specific petitioner. " Interested party” includes the governor and attorney general of the state in
which a petitioner is located, and may include, but is not limited to, local governmental units,
and any recognized Indian tribes and unrecognized Indian groups that might be affected by an
acknowledgment determination.
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Interested party means any person. organization or other entity. who can establish a legal,

factual or property inferest in an acknowledgment determination and who requests an
gmrtamgz to sni}m{t camn}ents or evidence or to be kept informed of general actions
o3 £3 l g 5 L

generai of the state in which a8 getitmner is lecat& and may mc!ude, but is not limited to,
local governmental units. and anv recognized Indian tribes and unrecognized Indian
groups that might be affected by an acknowledgment determination. The petition group
shall be given the contact information regarding an interested party. All comments
submitted bv the interested party must include documentation along with supporting
evidence, including source. All comments will be provided by the Bureau of Indian Affairs

to the petitioning group that any interested party submits,
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Member of an Indian group means an individual who is recognized by an Indian group as
meeting its membership criteria and who consents to being listed as a member of that group.

Member of an Indian group means an individual who is recognized by an Indian group as
meeting its membership criteria does not belong to another Indian group or an Indian

Tribe, and who consents to being listed as a member of that group.

Member of an Indian tribe means an individual who meets the membership requirements of

the tribe as set forth in its governing document or, absent such a document, has been recognized
as a member collectively by those persons comprising the tribal governing body, and has
consistently maintained tribal relations with the tribe or is listed on the tribal rolls of that tribe as
a member, if such rolls are kept.

Petitioner means any entity that has submitted a letter ot
Secretary requesting acknowledgment that it is an Indian tnbe.
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§ 83.1 Definitions

Political influence or authority means a tribal council, leadership, internal process or other
mechanism which the group has used as a means of influencing or controlling the behavior of its
members in significant respects, and/or making decisions for the group which substantially affect
its members, and/or representing the group in dealing with outsiders in matters of consequence.
This process is to be v.mderstood in the context of the hzstory, culture and social organization of

g R s
a at § 83.7(c)].
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Political influence or authority a tribal council, leadership. internal process or other
mechanism which the group has used as a means of influencing or controlling the behavior
of its members in significant respects. and/or making decisions for the group which
substantiaily affects members, and/or representing the group in dealing with outsiders in
matters of consequence. This process is to be understood in the context of the history,
culture and social organization of the sroup. [NOTE: This draft also incorperates this

definition into criteria at § 83.7(c)i.

Sustained contact means the period of earliest sustained non-Indian settlement and/or
governmental presence in the local area in which the historical tribe or tribes from which the
petitioner descends was located historically.

COMMENT:

This definition is completely inadequate as it fails to recognize the migratory nature of
Indian Tribes that resulted from contact with non-Indian and the violet nature of the
pressure that caused them to move to areas where they believed they could break contact
with the non-Indian population. We do not like this statement because it cannot be defined
without being subjective, biases and prejudice Many tribes, after experiencing first contact
and pressure with non-Indians, moved, breaking contact for a while. The history of the
Chickamauga Cherokee Tribe, once recognized by the Federal government as a separate
Indian Tribe, is a great example of intermittent contact versus sustained. Further, what
records will be used to establish this contact? There were many Tribes, independent of
each other, but of the same people. The records list them by names given by non-Indians
and referred to the people, not the individual Tribe. They were called Creek, Choctaw,
Cherokee, etc. This definition fails to address the term “Governmental presence” as many
areas in the southeast fell under 6 separate national governments, territorial governments,
and unincorperated frontier governments.

Tribal relations means participation by an individual in a political and social relationship with
an Indian tribe.

Tribal relations mean participation by an individual in 2 pelitical and social relationship
with an Indian tribe, upon obtaining recognition status.




Tribal roll, for purposes of these regulations, means a list exclusively of those individuals who
have been determined by the tribe to meet the tribe's membership requirements as set forth in its
governing document. In the absence of such a document, a tribal roll means a list of those
recognized as members by the tribe's governing body. In either case, those individuals on a tribal
roll must have affirmatively demonstrated consent to being listed as members.

who have heen :ietenmnefi bz thetmbe to meet the tribe's membershm regmrements as set
ferth ifs g g document. In the absence of sz:cha document. a tnbal roll means a

individuals on a mbsi roll must have fﬁrﬁvﬁ demcnst censent to !}eg listed as
members. A notarizes statement confirming that they request to be a member of the tribe

for each person 18 vears and older and for ag
signed bv p ents ar o aréxan ifmcsmteﬁt consent must be sioned by their g

es 17 and vounger a notarized statement
uardian

§ 83.3 Scope.

(a) This part applies only to |

(b) Indian tribes, organized bands, pueblos, Alaska Native villageé or commﬁhities which are
already acknowledged as such and are receiving services from the Bureau of Indian Affairs may
not be reviewed under the procedures established by these regulations. § 83.3 Scope.

Page 4

(c) Associations, organizations, corporations or groups of any character that have been formed

in recent times may not be acknowledged under these regulations. The fact that a group that
meets the criteria in § 83.7 (2b) through (g) has recently incorporated or otherwise formalized its
existing autonomous poimcal process wﬁi be viewed as a change in form and have no bearing on
the Assis ry's fir 11t = decision.

{c) Associations. organizations. corporations or groups of any character that have been
formed since 1986 m’« not be aeknewied ool ims:ier these reg iaﬁmzsa The fact that a group

fsrmaijze{i !1‘& eﬂsﬁng 3&!&%‘3&%93}885 gghtmai grscess 'mﬁ i}e vsewed as a chaﬁge in ffsrm and
have no bearing on the Assistant Secretary’s final Deparfinent’s decizion.

COMMENT:

The southeastern part of the United States request that no date earlier than 1986 be
established for this clause as it represents the date that felicitate major changes in Tribal
organization based on both Federal and state recognition.
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(d) Splinter groups, political factions, communities or groups of any character that separate
from the main body of a currenﬂy acknowledged tribe may not be acknowiedged under these
regulatmns How ever, gic sup that can establish clearly that thev haven has functioned

viro 24 until the present as an autonomous tnbai entlty may be
acknowledged under thzs part, even though they have been regarded by some as part of or have
been associated in some manner with an acknowledged North American Indian tribe.

{d) Splinter eroups. political factions. communities or groups of any character that
separate from the main body of a currently federal or state acknowledged tribe mayv not be

acknomedgeé under these regulations.

(e) E = which are, or the members of which are, subject to congressional
leglsiatmn temnnatmg or forbidding the Federal relationship may not be acknowledged under
this part.

F‘urther group &hici; are, or the members of which are, subject fo congressional
xg or forbidding the Federal reiatmns%zzg may nof be acknowledged

m;der this gart
(f) ot wroues

: that prevzously pentlcned and were denied Federal acknowledgment
under these regulatmns S B ' may not be
acknowledged under these regulanons , EX ded i . This includes
reorganized or reconstituted petitioners previously demed, or splmter groups spln-offs, or
component groups of any type that were once part of petitioners previously denied.

Thereforg_, the ﬁimonmg grsngs may reg_g;_m for fe&érai rem@atmn Sglmter gmugse
spin offs. or component groups of any type that were once part of petitioners previously

denied mav not reapply.

(g) Indian groups whose documented petitions ¢

at the effectave date of these revised regulaﬁens may choose to compiete their

petitioning process eitherunder i »+ under the prewous acknowledgment
regulatzons in part 83 of thxs uﬂe T t0
'I‘hxs choxce must be made by

[ CA )F FI LE] Thzs optzon shaﬂ apply to any peﬁtlon for
whxch a determmatmn is not ﬁnai and effectxve : £S-FRE ;

() Indian groups whose documented petitions:

(1) Have not vet reached active consideration as of the effective date of these revised
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regulations must proceed under these revised regulations.

(2) Are under active consideration, including those that have received a propesed

finding, at the effective date of these revised regulations may choose to complete their
petitioning process under the previous acknowledsment regulations in part 83 of this title.

or te file a new giec&menteé petition under these regx_gat:eﬁs. This choice must be made by

60 Business Days. This op shall apply petition for which a determination is not
final and effective.

§ 83.4 Filing a letter of intent.docume)
(a) Any Indian group in the contmental Umted States that beheves it should be acknowledged

as an Indlan tnbe and that it can satlsfy the criteria in : this port may submit a letier

§ 83.4 Filing a letter of documented petition,
(a)} Any Indian group in the continental United States or territories that believes it should be
acknowledged as an Indian tribe, village, pueblo and that it can satisfv the criteria in §
83.7this part may submit a letter of petition under this part.

§ 83.5 Duties of the Department.

Page 5

(a) The Department shall pubhsh in the Federal Register, - requently th
‘ , a list of all Indian tribes entttied to receive services from the

Bureau by vzrtue of thelr status as Indian tribes. The list may be published more frequently, if the
Assistant Secretary deems it necessary.

(a)The Department shall publish in the Federal Register, no less frequently than every vear
by January 30 each vear a Jist of all Indian tribes entitled to receive services from the
Bureau by virtue of their status as Indian éribes, "fhe list mav be published more
frequently. as a tribe is acknowledged bv the Assistant Secretary,

guidelines for ¢ ; 1994. These

el general suggestlons i - on how and where to eonduct research

The guxdehnes mey be supplemented or updated as necessary. rtmentsOF A's example
of a documented petition format, while preferable, shall not preciude the use of any other format.




© ‘ ssmentt - o shall, upon request, provxde petxtmners with suggestions and advice
regardmg preparanﬁn of the documented petition. ' "= c=. w1 - shall not be responsible
for the actual research on behalf of the petitioner.

afrem&mg t:gie fesﬁ, All segaesﬁ aaéé‘%ﬁes s?m%i be sent tizm&g& certified. U. 5.

{(d) Any notice which by the terms of these regulations must be published in the Federal
Register, shall also be mailed to the petitioner, the governor of the state where the group is
located, and to other interested parties.

aﬁzes Wiﬁz _mﬁiaﬂ: mf&rmaﬁ@a :

§ 83.6 General provisions for the documented petition.

Page 6

(a) The documented petition may be in any readable form \ that
contains detailed, specific evidence in support of a request to the -~ ' to
acknowledge tribal existence.

(b) The documented petition must include
certification, signed and dated by members of the group's governing body, stating
that it is the group’s official documented petition
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{b) The documented petition must include:

(1) A certification, signed and dated bv members of the sroup’s governing bodv. stating
that it is the group's official documented petition.

{2) An official membership list. separately certified by the group's governing bedyv, of

all known current members of the group. including each member's full name (including
maiden name), date of birth, and current residential and mailing address. Each person
must sign a statement that he/she is not 2 member of another federal or unrecognized tribe.
If a child a parent mav sign the statement. If a person is ruled to be incompetent then the
power of attornev may sicn this statement with proper documentation showing that he/she
has power of attornev.

(3) A copy of each available former list of members based on the group's own defined
criteria and a statement describing the circumstances surrounding the preparation
current list and, insofar as possible. the circumstances surrounding the preparation of
farmer lists:

nterx& excegt entenag_{g} trie oiﬁé be ex@ dxted w;ﬁ; ﬁze faiiewmg state

recognized and has the same or similar criteria as OFA, Own their own land and is
recorded in the tribe’s name, owns 3 tribal owned business, assist tribal families with
various secial programs. educational assistance.
(i) The Department mav accept evidence the petitioner volunteers in support of
criterion (g). but the petitioner is not required to provide anv evidence for criterion

(ii) The Department will determine whether the petitioner meets criterion {g}.
(iii) If a tribe is recognized by a state that has similar procedures for state recoguition as

for federal recognition then the tribe is automaticallv federal recognized.

Page 6

2 petitioner must satisty all of

(C) A In or
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(1) Meet the mandatory criteria inparagraphs (ad). (e), (f). and (g) of § 83.7 and one ot
the expedited favorable criteria in § 83.10(g)(3); or

(2) If neither of the expedited éawmbic‘ criteria are met, meet all the mandatory criteria
in paragraphs (b) through (g) of § 83.7 in order for tribal existence to be acknowledged.
Therefore. the documented petition must include thorough expiz’smnum and supporting
documentation in response to all of the criteria. The definitions in § 83.1 are an integral
part of the regulations. and the criteria should be read caretully mguiwr with these
definitions.; or

(3) Establish previous Federal acknowledgment and meet the criteria in § 83.8.

{¢) A In order for tribal existence to be acknowledged, a petitioner must;

(1) Meetd of the mandatory criteria in paragraphs (ad), (e), (f). and (g) of § 83.7 and one of
the expedited favorable criteria as follows state recognized by a state with similar or same

criteria as OFA, owns land in the tribe’s name and recorded in the local county courthouse,
or owns 2 tribal business.

(2) If neither of the expedited favorable criteria is met, meet all the mandatory criteria
in paragraphs (b) through (g) of § 83.7 in order for tribal existence to be acknowledged.
Therefore, the documented petition must include thorough explanations and supporting
documentation in response to all of the criteria. The definitions in § 83.1 are an integral
part of the regulations. and the criteria should be read carefully together with these
definitions. or

The mandatory criteria are as follows: :

At least 30 percent of the petitioning group comprises a distinct

community and has existed as a community from historical times1986 until the present.
Without a period greater than 25 vears of interruption. Distinct community means a group
of people with consistent interactions and significant social relationships within its
membership and whose members are differentiated from and identified as distinct from
nonmembers. Distinct community must be understood in the context of the history.
geography, culture and social organization of the group. -

(i) A 30 % of marriage within the group, and/or, as may be culturally

required, patterned out-marriages with other Indian populations.

(ii) Significant social relationships connecting individual members.

(iii) Significant rates of informal social interaction which exist breadly among the
members of a group.

(iv) A significant degree of shared or cooperative labor or other economic activity
among the membership.
(v) Evidence of strong patterns of discrimination or other social distinctions by
non-members,

{vi) Shared sacred or secular ritual activity encem_ggssmg most of the group.
vii) Cultural patterns shared amongas ortion of the group that is

different from those of the nea-lndxan Qopuiatisnsmth whom it inferacts. These

patterns must function as more than a symbelic identification of the group as Indian,
Thev may include, but are not limited to, language, kinship organization. or religious
beliefs and practices system. or ceremonies,

208

viii) The persistence of a named, collective Indian identity continuously over 2

period of more than 50 vears, notwithstanding changes in name.
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(ix) A demonstration of historical political influence under the criterion in §
83.7(c) shall be evidence for demonstrating historical community for that same time

period.

(d) A petitioner maywill be denied acknowledgment if the evidence available demeonstrates
that+t does not-nreet-one-or-fRore errera: petittener trav-also-he-derred +ithere 1s insufficient
evideneeto show that it meets the requirements for an expedited favorable finding, one or more
of the criteria.mandatory criteria, orand the criteria applicable to petitioners that establish
previous Federal acknowledgment.

(1) A criterion shall be considered met if the available evidence establishes:

(1) A preponderance of the evidence supports the validity of the facts claimed

when viewed in the light most favorable to the petitioner; and

(ii) The facts establish a reasonable likelihood of the validity of the facts relating

to that the criterion. is met.

(2) Conclusive proof of the facts relating to a criterion shall not be required in order for

the criterion to be considered met.

d) A petitioner may be denied acknowledgment if the evidence available-is insufficient
evidence to show that it meets the requirements for an expedited favorable finding, four of
of the mandatory criteria, or one or meore of the expedite criteria applicable to petitioners
that establish previous Federal acknowledgment.

(1) A criterion shall be considered met if the available evidence establishes:

(i) A prependerance of the evidence supports the validity of the facts claimed

when viewed in the light most favorable to the petitioner. Preponderance the meaning is
somewhat subjective,

(ii) The facts establish a reasonable likelihood of the validity of the facts relating

to that the criferion is met.

Delete this entire section, too subjective.

(e) Evaluation of petitions shall take into account historical situations and time periods for
which evidence is demonstrably limited or not available. The limitations inherent in
demonstrating the historical existence of community and political influence or authority shall
also be taken into account. Existence of community and political influence or authority shall be
demonstrated on a substantially continuous basis, but this demonstration does not require
meeting these criteria at every point in time. Fluctuations in tribal activity during various years
shall not in themselves be a cause for denial of acknowledgment under these criteria. [NOTE:

This draft also incorporates this concept into criteria at § 83.7(b)(3) and (¢)(4)].

e) Evaluation of petitions shall take into account historical situations and time periods for

which evidence is demeonstrably limited or not available.
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Pages 7 -11
§ 83.7 Mandatory criteria for Federal acknowledgment.

The mandatory criteria are:

it of the petitlonmg group comprises a distinct
ah-times | 9 unt11 the present

s

(b) A-predominant-portienit least XD

commumty and has exxsted asa commumty from FEG

(1) This criterion may be demonstrated by some combmatlon of the followmg evidence
and/or other evidence that the petitioner meets the di ‘

(i) Signiﬁcant rates of marriage within the group, and/or, as may be culturally
required, patterned out-marriages with other Indian populations.

(ii) Significant social relationships connecting individual members.

(iii) Significant rates of informal social interaction which exist broadly among the
members of a group.

(iv) A significant degree of shared or cooperative labor or other economic activity
among the membership.

(v) Evidence of strong patterns of discrimination or other social distinctions by
non-members.

(vi) Shared sacred or secular ritual activity encompassing most of the group.
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(vii) Cultural patterns shared among a significant portion of the group that are
different from those of the non-Indian populations with whom it interacts. These
patterns must function as more than a symbolic identxﬁcanon of the group as Indxan
They may include but are not hmlted to, language kinship ation. or religiou

(vm) The per31stence of a named collectzve Indian identity continuously over a
period of more than 50 years, notwithstanding changes in name.

(ix) A demonstration of historical political influence under the criterion in §

83.7(c) shall be evidence for demonstrating historical community o (hat same time

B T L
IAVE S UL P9

(b} At least 40 percent of the petitioning group c&mnrises a distinct community and has
existed as 3 community from 1986, in ing story until the present. The
petitioning tribal community had an mterruguﬁn ﬁeater than 50 vears. Distinct
community meauns a social, religious. occupational, or other group sharing commen

characteristics or interests and perceived or perceiving itself as distinct in some respect
from the nonmembers. Community must be understood in the context of the history.

geography, culture and social organization of the group. The people in the community
must show interactions and social relationships exist thhm sazd community. A group of

people with consistent interactions and significant social relationships within its
membership and whose members are differentiated from and identified as distinct from

nonmembers. Distinct community must be understood in the context of the history,

geography. culture and social organization of the group. Substantial interruption is

determined on a case-by-case basis considering the historv and circumstances of the

petitioning group.

(2) A petitioner shall be considered to have provided sufficient evidence Ol
community at a given point in time if evidence is provided to demonstrate any one of the
following:

(i) More than =X X percent of the members reside in a geographical area exclusively

or almost exclusively composed of members of the group, and the balance of the

group maintains consistent interaction with some members of the community;

(ii) At least =0\ X percent of the marriages in the group are between members of the
group;

(iii) At least ~0X X percent of the group members mamtam distmct cuitural patterns such as, but
notlnmtedto language kmshxp s beliefs and

sieIn. Or Cerel 55

(2} A ggtitmner sﬁaﬁ be cmzs:dered to have provided evidence to demonstrate

point in time if evidence is provided to demonstrate anv one of the

fﬁﬁ(ﬂﬂﬁg »

(D) More than 30 percent of the members reside in a geographical area.

The balance of the group maintains consistent interaction with the tribal office
and/or tribal members.
{ii) At least 30 percent of the marriages in the group are between members

of the group:
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COMMENTS:

This section needs to be reviewed as to its purpose. The world in which we live in is
changing and employment is harder than ever to find. People need to go where the work is
so they can support their families. Education opportunities and military service also cause
tribal members to disperse, and this is a part of being an American citizen as well. Tribes
who have had the ability to hold large reservations over time have less of an issue with this
than do tribes who were not able to maintain large land holdings since the removal. The
encroachment of non-Indians into Indian lands, non high Indian birth rates and high
Indian infant mortality also make this requirement extremely hard to meet for tribes that
do not have lands protected by the Federal government for their use and propogation.

(iv) There are distinct community social institutions encompassing most of the
members, such as kinship organizations, formal or informal economic cooperation, or

religious organizations; or

(v) The group has met the criterion in § 83.7(c) using evidence described in §
83.7(c)(2).

(3) The limitations inherent in demonstrating the existence as an Indian distinct

community that has existed since 1986 without interruption greater than 50 vears shall be
taken into account. Petitioners may provide information and background for time periods

prior to 1986, but the information and background will be considered only to the extent
relevant to an analvsis of the group from 1986 to the present. INOTE: This paragraph is
repeated from § 83.6(¢e}].

(c) The petitioner has maintained political mﬂuence or authonty over its members as an
autonomous < 'p from [iisiorical times |25 until the present ystan
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(1) This criterion may be demonstrated by some combination of the evidence listed below

and/or by other evidence that the petitioner meets the definition of political influence or
authority in § 83.1.

(i) The group is able to mobilize significant numbers of members and sign

resources from its members for group purposes.
(ii) Most of the membership considers issues acted upon or actions taken bv group

leaders or governing bodies to be of importance.

(iii) There is widespread knowledge, communication and involvement in political

processes by most of the group's mebers.
(iv) The group meets the criterion in § 83.7(b) at more than a minimal level.
§vg There are internal conflicts which show controversy aver valued group goals,

perties, policies. processes and/or decisions,

ificant

(2) A petitioning group shall be considered to have provided sufficient evidence to
demonstrate the exercise of political influence or authority at a given point in time by
demonstrating that group leaders and/or other mechanisms exist or existed which:

(i) Allocate group resources such as land, residence rights and the like on a consistent
basis;

(i1) Settle disputes between members or subgroups by mediation or other means on a
regular basis;

(iti) Exert strong influence on the behavior of individual members, such as the
establishment or maintenance of norms and the enforcement of sanctions to direct or
control behavior;

(iv) Organize or influence economic subsistence activities among the members,
mcludmg shared or cooperatlve labor

aemansiratethe exerﬁxse &f Ghtzcai mﬁ&eﬁceé}r guthority at a given gmﬁ m time by
demonstrating that group leaders and/or other mechanisms existed which:
(i} Allocate group resources such as land. residence rights and the like on a consistent
basis.

(i) Settle disp between members or subg:

regular basis:

ps by mediation or other means on a

estabhshment m‘ mamtenance ef nﬁrms aadﬁzeenf@rcemeﬁt of samﬁﬁﬁs t@ dzref*z or

control behavior;
{iv) Organize or influence economic subsistence activities among

the members.
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ection or acquiescence

bvamaafmaf ‘iigs sr@zm s membem

(3) A group that has met the requirements in paragraph 83.7(b) (2) at a given point in time
shall be considered to have provided sufficient evidence to meet this criterion at that
point in time.

fi akg; ci ‘ be cﬁii e et %i@‘sfaggi tc an "i ,_ the sroup
from 1986 to the present. [NOTE: This paragraph is repeated from 8§ 83.6(e)].

(d) A copy of the group's present governing document including its membership criteria. In
the absence of a written document, the petitioner must provide a statement describing in full its
membership criteria and current governing procedures.

(e) T 15t XX percent of the petitioner's membership consists of individuals who descend
ﬁorn a htstoncal Indtan mbe or ﬁ'om historical Indian tribes which combined and functioned as a
single autonomous political entity.

(1) Evidence acceptable to the Secretary which can be used for this purpose includes but

is not limited to:

(i) Rolls prepared by the Secretary on a descendancy basis for purposes of

distributing claims money, providing allotments, or other purposes;

(ii) State, Federal, or other official records or evidence identifving present members

or ancestors of present members as being descendants of a historical tribe or tribes

that combined and functioned as a single autonomous political entity.

(iii) Church, school, and other similar enrollment records identifying present

members or ancestors of present members as being descendants of a historical tribe or

tribes that combined and functioned as a single autonomous political entity.

(iv) Affidavits of recognition by tribal elders, leaders, or the tribal governing body

identifying present members or ancestors of present members as being descendants of

a historical tribe or tribes that combined and functioned as a single autonomous

political entity.

(d) A copy of the group's present governing document including its membership criteria. In

the absence of a written document, the petitioner must provide a statement describing in full its
membership criteria and current governing procedures.
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{e) At least 40 percent of the petitioner’

s membership consists of indiv uiuaiswho descend

S = = g = }
recording asaaﬁ%ree&rdeé trxi;e s.si’.’ree ; Cherakeesmi fﬁmache or by name of wﬁageg
, i vadenfce acceptable to the Secretary which can be used for this purpoese includes but

is not limited to:

(i) Rolls prepared by the Secretary on a descendancy basis for purposes of

distributing claims money. providing allotments, or other purposes:
(ii) State, F’edera . OF &tﬁer @ff‘ cial records or evidence iéen&fymg present members

or ancestors of present members as being descendants of a historical tribe or tribes
that combined and functioned as a single autonomous pelitical entity.
(iif) Church, school. and other similar enrollment records identifying present

members or aﬁcestars of present members as i}e ng descendants ef a iustoncai 1 tribe or

¥ Jird1 tum bmbai e}ders ieders : srthefrsbal gevemmg body
denufvmg gresent members or ancestors of present members as being descendants of
a historical tribe or tribes that combined and functioned as a single autonomous

political entity.

(v) Historians’ and anthropologists’ conclusions drawn from historical records, and
historical records created by historians and anthropologists. The historians and

anthropologist cannot be a member of petitioning tribe. member: of a Federal recog
tribe nor have performed work for another tribe, OFA (BAR). as an emplovee, or
consultant.

(2) The petitioner must provide an official membership list, separately certified by the

group's governing body, of all known current members of the group. This list must

include each member's full name (including maiden name), date of birth, and current

residential address. The petitioner must also provide a copy of each available former list

of members based on the group's own defined criteria, as well as a statement describing

the circumstances surrounding the preparation of the current list and, insofar as possible,

the circumstances surrounding the preparation of former lists.

(f) The membership of the petitioning group is composed principally of persons who are not
members of any acknowledged North American Indian tribe. However, under certain conditions
a petitioning group may be acknowledged even if its membership is composed principally of
persons whose names have appeared on rolls of, or who have been otherwise assocmted with, an
acknowledged Indlan tnbe The condltmns are that the group must estabhsh that-i+-ha
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sroup's governing body. of all known current members of the group. This list
include each member's full name (including maiden name}. date of birth, and current
i o Th

vetitioner must also provide a copy of each available

describing the
as possible,
the circumstances surrounding the preparation of former fists.

(f) The membership of hetitioning eroup is compesed principally of persons who are
not members of anv acknowledged North American Indian However, under certain

conditions a petitioning group may be acknowledged even if its membership is composed
principally of persons whose names have ap peared on rolls of, or who have been otherwise
associated with. an acknowledged Indian tribe, The conditions are that the group must
establish that its members have provided written confirmation of their membership in the
petitioning group.:

(1) It has functioned from 1986 (depending on the local history where the tribe is located
without substantial interruption shall be taken inte account), until the present as a separate
and autenomous Indian tribal entity:
members do not maintain a bilateral
tribe; and

(3) Its members have provided written confirmation of their membership in the
petitioning sroup.

political eihii) with the acknowledged

(g) Neither the petitioner nor its members are the subject of congressional legislation that has

expressly terminated or forbidden the Federal relationship. !

ets

POLitiviieg 1ICCLY il L 0k, Alldl LT DU

This section does not require any changes.

§ 83.8 Previous Federal acknowledgment.

(2) Unambiguous previous Federal acknowledgment is acceptable evidence of the tribal
character of a petitioner to the date of the last such previous acknowledgment. If a petitioner
provides substantial evidence of unambiguous previous F ederal acknowledgment, the petitioner
will then only be required to demonstrate that it meets the requirements of § 83.7 to the extent
required by this section.

a) Unambiguous previous Federal acknowledgment is acceptable evidence of the tribal

character of petitioner to the date of the last such previous acknowledgment. Ifa
petitioner provides substantial evidence of previous Federal acknowledgment, such as
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signing treatv by one of the ancestors the petitioner will then onlv be required to
demonstrate that it meets the requirements of § 83.7 to the extent required by this section.

(b) A determination of the adequacy of the evidence of previous Federal action acknowledging
tribal status shall be made during the technical ass1stance revxew of the documented petztxon
conductedpursuantto§83 10(6) W al tive consideration at the time ot

(b) There is no need for changes in this section.

(c) Evidence to demonstrate previous Federal acknowledgment includes, but is not limited to:
(1) Evidence that the group has had treaty relations with the United States.

(2) Evidence that the group has been denominated a tribe by act of Congress or Executive
Order.

(c) Evidence to demonstrate previous Federal acknowledgment includes. but is not limited

to:
(1) Evidence that the group has had treaty relations with the United States. An ancestor

that the group comes from could be a signature on the treaty.
(2) Evidence that the group has been denominated a tribe bv act of Congress or Executive

Order
(3) Evidence that the group has been treated by the Federal Government as having

collective rights in tribal lands or funds.
(3) Evidence that the group has been treated by the Federal or State Government as having
collective rights in tribai lands or funds. This could invelve class action lawsuits e.s.

Keepseagle Farmers and Ranchers Lawsuits, Docket claims. Etc.

(d) To be acknowledged, a petitioner that can demonstrate previous Federal acknowledgment
must show that:

xdeaﬁcaémn shaﬁbe demonstra%:ed since the psm‘é of iasii? eder ackums iedgm&nt The

group must further have been identified by such sources as the same tribal group that was

previously acknowledged or as a portion that has evolved from that srouj C
recordings usually recorded tribes as a large group Creek. Cherckee or Agache, etc or

name of 3 village,

There is no changes need for (1).
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(2) The group meets the req
compnses a d1st1nct commumty

sy T

(2) The group meets the requirements of the criterion in § 83.7(b) to demonstrate that it

comprises a distinct community at present. Distinct communitv means a social, religious.

gccupational, or other group sharing common characteristics or interests and perceived or
perceiving itself as distinct in some respect from the nonmembers. Community must be

understood in the context of the historv, geography. culture and social organization of the

group. The people in the community must show interactions and social relationships exist
within said community. This is the definition that should be used in the § 83.7(b).

However, it need not provide evidence to demonstrate existence as a community
historically: and

evigence i«

4 L)

(3) The group meets the requirements of the criterion in § 83.7(cchb) to demonstrate that
pohtlcal mﬂuence or authonty 1s exer01sed W1th1n the group. at present nt

There is no need to make changes to (3-5).

Page 12

§ 83.9 Notice of receipt of a petition.

(a) Wlthm 30 days aﬁer recelvmga letter of intent. or documented petltlon £ a lette

i

acknowledge such recelpt in Wnnng and shall have pubhshed w1th1n 60 days in the Federal
Register a notice of such receipt. This notice must include the name, location, and mailing
address of the petltloner and such other information as will identify the entity submitting the
etter of intent or documented petition and the date it was received. This notice shall also serve to
announce the opportumty for interested parties and informed parties to submit factual or legal
arguments in support of or in opposition to the petitioner's request for acknowledgment and/or to
request to be kept informed of all general actlons affectmg the petition. The notice shall also

indicate where a copy of the letter of intent and the documented petition may be examined.
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(a) Within 30 business days after receiving a documented petition the Assistant Secretary
shall acknowledge such receipt in writing and shall have published within 60 business davs
in the Federal Register a notice of such receipt. This notice must include the name, location.
and mailing address of the petitioner and such other information as will identify the entity
submitting the documented petition and the date it was received. This notice shall also
serve to announce the opportunity for interested parties and informed parties to submit
factual or iegai arguments in support of or in opposition to the ¢ petitioner's request for

acknowledsment and/or to reguest to be kept informed of all general actions affecting the
petition. The notice shall also indicate where a co v of the documented petition mav be

examined.

(b) The As S , shall nonfy m Wntlng, the governor and attorney general of
the state in thch a petitioner is located. ' ASS t SecretarvOF A shall also notify any
recognized tribe and any other petitioner Wthh appears to have a historical or present

relationship with the petitioner or which may otherwise be considered to have a potential interest
in the acknowledgment determination.

(b) The Assistant Secretary shall notify. in writing, the governor and atiorney general of
the state in which a petitioner is located. The Assistant Secretary shall also notify any
recognized tribe and any other petitioner which appears to have a historical or present
relationship with the petitioner or which mav otherwise be considered to have a potential
interest in the acknowledgment determination. The Assistant Secretary shall also notify the

petitioning tribe of all interested parties and informed parties with their contact
information.

(c) Th istant FA shaH also pubhsh the notxce of recelpt of the tter of inte

documented petltlon i3 10 pI isly received. ina ma}or
newspaper or newspapers of general circulation in the town or cxty nearest to the petitioner. The
notice will include all of the information in paragraph (a) of this section.

{c) The Assistant Secretarv shall also publish the notice of receipt of the documented
petition if a in 2 major newspaper or newspapers of general circulation in the town or city

nearest to the petitioner. The notice will include all of the information in paracraph (a) of
this section. This shall be done within 66 business davs.

Pages 12- 19

§ 83.10 Processing of the documented petition.

. may also initiate other research for any purpose
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relative to analyzmg the documented pet1t1on and obtaining additional information about the
petitioner's status. The Assis “OF A may likewise consider any evidence which may
be submitted by mterested parties or informed parties.

{a2) Upon receipt of a documented petition, the Assistant Secretarv shall cause a review to
be conducted to determine whether the petitioner is entitled to be acknowledged as an
Indian tribe. This review will occur within 180 business days. The (a) OFA’s review shall
include consideration of the documented petition and the factual statements contained
therein. The Assistant Secretary as well as consideration of interested parties’ and
informed parties’ factual or legal arguments in support of or in oppositicn to the
petitioner's request for acknowledgment.

The interested and informed parties’ information must be documented with name of source

and location, and be verified bw OFA. Al information, documentation, field notes wﬁi be

provided to the petitioning group by OFA within 60 business days vs of rev iewing. The
petitioning group has 180 business davs to respond to the documentation. information

provided by interested or informed parties. The Assistant istant Secretarv may likewise consider

any evidence if factual which may be submitted bv interested parties or informed parties,
Interested or informed parties should not interfere with a pesitive finding.

= Prior to active consideration of the documented petition, 1:c
j 3 shall conduct a preliminary review of the petition for purposes of
technical assistance. '
(1) This technical assistance review does not constitute th
rev1ew to determine if the petitioner is ¢

CNOW nt as an Indian tribe. It isa prehmmary review for the purpose of
prowdmg the petitioner an opportunity to supplement or revise the documented petition
prior to active consideration. Insofar as possible, technical assistance reviews under this
paragraph will be conducted in the order of receipt of documented petitions. However,
technical assistance reviews will not have priority over active consideration of
documented petitions.

(2) After the technical assistance review, A ssistan F A shall notify the
petitioner by letter of any obvious deﬁcxencxes or 51gn1ﬁeant omissions apparent in the
documented petition and provide the petitioner with an opportunity to withdraw the
documented petition for further work or to submit additional information and/or
clarification.

(3) If a petitioner's documented petition iz ous Federal acknowledgment and/or
includes evidence of previous Federal acknowledgment the techmcal assxstance review
will also include a review to determine whether that evidence is sufficient to meet the
requirements of previous Federal acknowledgment as defined in § 83.1.

(b) Technical Assistance Review. Prior to active consideration of the documented petition.
the

OFA shall conduct a preliminary review of the petition for purposes of technical assistance.
This review will be done within 180 business davs of the receipt the decumented petition.
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(1) This technical assistance review does not constitute the OFA 's review to determine if

the petitioner is entitled to be acknowledged meets the criteria for acknowledgement as an
Indian tribe. It is a preliminary review for the purpose of providing the petitioner an

opportunity to supplement or revise the documented petition prior to active consideration.

(2) After the technical assistance review, the OFA shall notify the petitioner by letter of any

obvious deficiencies or significant omissions apparent in the documented petition and

provide the petitioner with an opportunity to withdraw the documented petition for further

work or to submit additional information and/er clarification. This written review will be

conducted with 60 business days after completion of the technical review process.

(3) If a petitioner's documented petition claims previous Federal acknowledgment and/or

includes evidence of previous Federal acknowledgment. the technical assistance review

will also include a review to determine whether that evidence is sufficient to meet the
requirements of previous Federal acmowlewmw

occur within 180 davs of receipt of documented petition.

{4) The petitioning group will be assigned a liaison to advise the petitioning group on

appropriate actions to take to clarify deficits in petition. All correspondence will be done

through certified United States Mail or email with verification of reading.

(c) Petitioners have the option of respondmg in part or in full to the technical assistance review

letter or of requesting, in writing, that the-Assistant Seeretar . proceed with the active

consideration of the documented petltlon usmg the matenals already submitted.

(1) If the petmoner requests that the materials submitted in response to the techmcal

assistance review letter be again reviewed for adequacys-the—‘ssistan OF A will

provide the additional review. However, this additional review w1H not be automatlc and

will be conducted only at the request of the petitioner.

(2) If the assertion of previous Federal acknowledgment under § 83.8 cannot be

substantiated during the technical assistance review, the petitioner must respond by

providing additional evidence. A petitioner claiming previous Federal acknowledgment

who fails to respond to a technical assistance review letter under this paragraph, or whose

response fails to establish the claim, shall have its documented petition considered on the

same basis as documented petitions submitted by groups not claiming previous Federal

acknowledgment. Petitioners that fail to demonstrate previous Federal acknowledgment

after a review of materials submitted in response to the technical assistance review shall

be so notified. Such petitioners may submit additional materials concerning previous

acknowledgment during the course of active consideration.

¢) Petitioners have the option of responding in part or in full o the technical assistance
review letter or of requesting. in writing, that the OFA proceed with the active
consideration of the documented petition using the materials alreadv submitted. The
Petitioners must respond in 45 business davs that thev will be or will not be responding to

the technical review. If the petitioning group decides to respond to the technical rev iew
thev have 363 business davs to respond from the date the request to respond is received by

OFA.

(1) If the petitioner requests that the materials submitted in response to the technical
assistance review letter be again reviewed for adequacy. OFA will provide the additional
review. However, this additional review will not be automatic and will be conducted onlv at
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the request of the petitioner. This review will occur within 180 business days from the date
the additional review request was received.

(2) If the assertion of previous Federal acknowledgment under § 83.8 cannot be
substantiated during the technical assistance review, the petitioner must respond by
providing additional evidence. This response must be done within 365 business days. A

petitioner claiming previous Federal acknowledgment who fails to respond to a technical
. assistance review letter under this paragraph. or whose response fails to establish the

claim, shall have its documented petition considered on the same basis as documented
petitions submitted by groups not claiming previous Federal acknowledgment. Petitioners
that fail to demonstrate previous Federal acknowledgment after a review of materials
submitted in response to the technical assistance review shall be so notified. Such
petitioners mayv submit additional materials concerning previous acknowledgment during
the course of active consideration. The additional materials must be sent within 180
business days from receiving notification that the petitioning group failed to prove previous
federal recognition.

(d) The petitioner and interested parties shall be notified when the documented petition comes
under active consideration.

(1) They shall also be provided with the name, office address, and telephone number of

the staff member with primary administrative responsibility for the petition; the names of

the researchers conducting the evaluation of the petition; and the name of their

supervisor.

(2) The petitioner shall be notified of any substantive comment on its petition received

prior to the beginning of active consideration or during the preparation of the proposed
finding, and shall be provided an opportunity to respond to such comments.

(d) The petitioner and interested parties shall be notified when the documented petition
comes under active consideration. within 45 business days prior to active consideration.

(1) Thev shall also be provided with the name, office address, and telephone number of

the staff member with primaryv administrative responsibility for the petition: the names of
the researchers conducting the evaluation of the petition: and the name of their

supervisor. The researchers for genealogv must be a certified genealogist in American
Indian

Genealogy, The Historian, and anthropelogist shall have a background in the region that is
being researched. The research team shall not have done any work in the region for
another tribe, a member of a tribe in the region, or worked for a federal recognized tribe as

an emplovee, volunteer or consultant.

(2) The petitioner shall be notified of anv substantive comment on its petition received
90 business days prior to the beginning of active consideration or during the preparation of

the proposed finding, and shall be provided an opportunity to respond to such comments.
The petitioning group will have 180 business davs to respond to the anv substantive
comments.

ge) Once active consideration of the documented petition has begun, the Assistant
SeeretaryOF A shall continue the review and publish unless the petitioner withdraws or OFA
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suspends consideration.
(ge) Once active consideration of the documented petition has begun, the OFA shall
continue the review and publish unless the petitioner withdraws or OFA suspends

consideration. This will occur within 545 business days.

(1) At any time before OFA publishes the proposed findings and a final determination in
the Federal Register Dursuaﬁt ‘zo these **ezuiaiiﬂns. ﬂ@tvaésthszaﬂd'%nfr any vequeﬂ;“ by, the

con31derat10n T‘ne fxmmm Secru ary o d‘*i p#ﬁtmn until such mr he petition is
resubmitted, but such petition will be ’p ed at the bottom of the numbered f er of
documented petitions upon re-submission and may not regain its initial priorit number.

(1) At any time before OFA publishes the proposed findings and a final determination in
the Federal Register pursuant to these regulations. notwithstanding anv requests by, the

petitioner may withdraw its petition and OFA will cease consideration. The Assistant
Secretary will cease review of the petition until such time as the petition is resubmitted. but

such petition will be placed at the bottom of the numbered register of documented petitions
upon re-submission and may not regain its initial priority number.

(2) OF A has the discretion, however, to suspend active consideration of a documented
petition, either conditionally or for a stated period of time, upon a showing to the
petitioner that there are technical problems with the documented petition or
administrative problems that temporarily preclude continuing active cons1derat10n The
Assistant Secretary shall also consider requests by petitioners for suspension

consideration and has the discretion to grant such requests for good cause. Upon
resolution of the technical or administrative problems that are the basis for the
suspension, the documented petition will have priority on the numbered register of
documented petitions insofar as possible. The Assistant Secretary

(2) OF A has the discretion. however, to suspend active consideration of a documented
petition, either conditionally or for a stated period of time, upon a showing to the
petitioner that there are technical problems with the documented petition or
administrative problems that temporarily preclude continuing active consideration. [he
ider requests b‘a pﬁilﬁ?@ff‘f for suspe ension of

Assistant Secretary shall also co
consideration and has the discretion to grant such requests for good cause. Upon
resolution of the technical or administrative problems that are the basis for the
suspension, the documented petition will have priority on the numbered register of
documented petitions insofar as possible. The Assistant Secretary

ik

(2) OFA has the discretion. however, to suspend active consideration of a documented
petition, either conditionally or for a stated period of time. upon a showing to the

petitioner that there are technical problems with the documented petition or
administrative problems that temporarily preclude continuing active consideration. The
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Assistant Secretary shall also suspend the review of a petition if requested by a petitioning

group leadership and the request shows just cause for suspension of consideration and has
the discretion to grant such requests for good cause. Upon resolution of the technical or

administrative problems that are the basis for the suspension. the documented petition will
have priority on the numbered register of documented petitions insofar as possible.

(3) OFA shall notify the petitioner and interested parties when active consideration of
The documented petition is resumed. The timetables in succeeding paragraphs shall
begin anew upon the resumption of active consideration.

(h)f) Expedited Negative Finding. Upon beginning active consideration, OFA shall
investigate whether the group meets the mandatory criteria in paragraphs (e), (f) or (g) of § 83.7.
(1) If this review finds that that the group does not meet the mandatory criteria in
paragraphs (e), (f) or (g) of § 83.7, a full consideration of the documented petition under
the remaining mandatory criteria will not be undertaken. Rather, OFA shall instead
decline to acknowledge that the petitioner is an Indian tribe and publish a proposed
finding to that effect in the Federal Register. The periods for receipt of comments on the
proposed finding from petitioners, interested parties and informed parties, for
consideration of comments received, and for publication of a final determination.
regarding the petitioner's status shall follow the timetables established in paragraphs (i)
through (n) of this.section.

(2) If the review finds that the group meets the mandatory criteria in paragraphs (e), (f) or
(g) of § 83.7, and petitioners assert that they qualify for an expedited favorable review,
OFA will proceed to the expedited favorable review under paragraph (g) of this section.
(3) If the review finds that the group meets the mandatory criteria in paragraphs (e), (f)
or (g) of § 83.7, and the petitioners do not assert that they qualify for an expedited
favorable review, OFA will conduct a full evaluation of the documented petition under
the remaining mandatory criteria.

(h) (N Expedited Negative Finding. Upon beginning active consideration, OFA shall
investigate whether the group meets the mandatory criteria in paragraphs (e). (f)
or (g) of § 83.7. (1) If this review finds that that the group does not meet the

mandatery criteria in paragraphs (e). (f) or (g) of § 83.7. a full consideration of the

documented petition under the remaining mandatory criteria will not be undertaken.
Rather. OFA shall instead decline to acknowledge that the petitioner is an Indian

Tribe and publish a propesed finding to that effect in the Federal Register.
The periods for receipt of comments on the proposed finding from petitioners,
interested parties and informed parties. for consideration of comments received.

and for publication of a final determination regarding the petitioner's status shall

be 90 business days.

(2) If the review finds that the group meets the mandatory criteria in paragraphs
(e). (f) or (2) of § 83.7. and petitioners assert that thev qualifv for an expedited

favorable review, OFA will proceed to the expedited favorable review under
paragraph (g) of this section. The petitioning group has 60 business days to respond.
(3) If the review finds that the group meets the mandatory criteria in
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paragraphs (e), (flor (g) of § 83.7, and the petitioners do not assert that they

qualify for an expedited favorable review, within 60 business days. OFA will

conduct a full evaluation of the documented petition under the remaining
mandatory criteria.

(g) Expedited Favc

{e). (f). and (g
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{z) Ex pgggteﬁ F aveiai}ié Finding, If the petitioner meets the mandatory criteria at
paragraphs (e), (f), and (g) of § 83.7 and the petitioner asserts that it is eligible for an
expedited favorable finding, OFA will next conduct an expedited favorable review.

If the petitioner provides the information required by criterion (d) of § 83.7 and meets
either of the :niena in garaggagh (3} of this sectmn, OF A will issue an exgedited favorable

{1} The periods for receipt of comments on the proposed finding from petitioners,
interested parties and informed parties, for considerstion of comments received. and for
publication of a final determination regarding the petitioner's status shall follow the
timetables established in paragraphs (i) through (n) of this section.

{2) If the petitioner does not meet either of the criteria in paragraph (3) or provide the

information required by criterion (d) of § 83.7. OFA will undertake a full evaluation of

the documented petition under the mandatory criteria.

(3) The expedited favorable criteria are:

(i) The petitioner has maintained a reservation recognized by the State or is owned by the
tribe and is recorded in the name of the tribe at the local courthouse, owns s tribal business

or is state rec bv a state thst h enterxs game or sin E

P R s . 3. N
(h) The order of consideration of d
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evaluation under all the mandatory criteria shall be determined by either the date OFA
determines that the petitioner will not receive an ex p edited ﬁf»{&a ve finding or the date OFA
determines the petitioner is not eligible for an a,xpé ed positive finding, if the petitioner asserts
the latter. OF A shall establish and maintain a numbered rem\tc of documented pumuw

awaiting a full evaluation under all the maz&d&mr}f criteria by OFA. OFA shall also maintain a

numbered register of any prior letters of intent or incomplete petitions based on the original date
of filing with the Bureau. In the event that two or more documented petitions receive priority of
the same date, the r g:& of any prior letters of intent or incomplete petitions shall ifi\:‘ mine
the order of consideration by OFA

(h) The order of consideration of documented petitions for which OFA is undertaking a full

evaluation under all the mandatory criteria shall be determined by either the date OFA
determines that the petitioner will not receive an expedited negative finding or the date
OFA determines the petitioner is not eligible for an expedited positive finding, if the
petitioner asserts the latter. OFA shall establish and maintain a numbered register of
documented petitions awaiting a full evaluation under all the mandatery criteria by OFA.
OFA shall also maintain a numbered register of any prior letters of intent or incomplete
petitions based on the original date of filing with the Bureau. In the event that two or more
. documented petitions receive priority of the same date, the register of any prior letters of
intent or incomplete petitions shall determine the order of consideration by OFA.

The full review must occur within 545 business days.

(i) Within six months after notifying the petitioner that active consideration of the documented
petition has begun pursuant to paragraph (d), if OFA has determined the petition meets the
criteria for an expedited negative finding or an expedited favorable finding, OFA shall publish
proposed findings on the expedited criteria, not to exceed XX pages, in the Federal Register.
OFA may not extend that period. Within one year after notifying the petitioner that active
consideration of the documented petition has begun, the Assistant Secretary pursuant to
paragraph (d), OFA shall publish proposed findings on all the mandatory criteria, not to exceed
XX pages, in the Federal Register. The Assistant SecretaryOFA has the discretion to extend that
period up to an additional 180 days. The petitioner and interested parties shall be notified of the
time extension. In addition to the proposed findings, the Assistant SecretaryOFA shall prepare a
report. not to exceed XX pages, summarizing the evidence, reasoning, and analyses that are the
basis for the proposed decisionfinding. Copies of the report shall be provided to [OHA or
ASIA?],

the petitioner, interested parties, and informed parties and made available to others upon

written request.

(i) Within 180 business days after notifving the petitioner that active consideration of the
documented petition has begun pursuant to paragraph (d), if OFA has determined the
petition meets the criteria for an expedited negative finding or an expedited favorable
finding. OFA shall publish proposed findings on the expedited criteria. not to exceed 50
pages. in the Federal Register, within 60 business days.

OFA mav not extend that period. Within 545 business days after notifying the petitioner
that active consideration of the documented petition has begun, the Assistant Secretary
pursuant to paragraph (d). OFA shall publish proposed findings on all the mandatory
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criteria, not to exceed 50 pages. in the Federal Register. The Assistant Secretary has the
discretion to extend that period up to an additional 180 business days. The petitioner and
interested parties shall be notified of the time extension. In addition to the propesed
findings. OFA shall prepare a report. not to exceed 50 pages. summarizing the evidence,
reasoning, and analyses that are the basis for the propesed decision. Copies of the report
shall be provided to ASIA, the petitioner. interested parties. and informed parties and

made available to others upon written request.

(1) Upon publication of the proposed findings, the petitioner or any individual or organization
wishing to challenge or support the proposed findings shall have 180 days to submit arguments.
not to exceed XX pages, and evidence to the Assistant SecretaryJOHA or AS-IA?] to rebut or
support the proposed finding.

(1) The period for comment on a proposed finding may be extended for up to an

additional 180 days at the Assistant Secretary'sfOHA or AS-IA?]’s discretion upon a

finding of good cause. The petitioner and interested parties shall be notified of the time
extension. Interested and informed parties who submit arguments and evidence to the
Assistant Secretary must provide copies of their submissions to the petitioner.

(2) Interested and informed parties who submit arguments and evidence to [OHA or ASIA?]
must provide copies of their submissions to the petitioner.

(ij) Upon publication of the proposed findings. the petitioner or any individual or

organization wishing to challenge or support the proposed findings shall have 180 business
days to submit arguments. not to exceed 200 pages. and evidence to the Assistant Secretary

to rebut or support the proposed finding.

(1) The period for comment on a proposed finding mav be extended for up to an

additional 180 business davs at the Assistant Secretary's discretion upon a

finding of good cause. The petitioner and interested parties shall be notified of the time
extension. Interested and informed parties who submit arguments and evidence to the
Assistant Secretary. The Assistant Secretary or designee shall provide copies of their
submissions to the petitioner. The Assistant Secretary or designee has 30 business davs to

provide comments and documentation to the petitioning group.

(2) Interested and informed parties who submit arguments and evidence to [OHA or
ASIA?]

must provide copies of their submissions to the petitioner. The Assistant Secretary or
designee will make sure that these copies are provided to the petitioning group. The

Assistant Secretary shall provide copies of their submissions to the petitioner, if interested
or informed parties did not provide copies to the petitioning sroup. The Assistant Secretary

or designee has 30 business days to provide comments and documentation to the petitioning

roup.

()(1) During the response period, the Assistant SecretaryOF A shall provide technical advice
concerning the factual basis for the proposed finding, the reasoning used in preparing it, and
suggestions regarding the preparation of materials in response to the proposed finding. The
Assistant SecretaryOFA shall make available to the petitioner in a timely fashion any records
used for the proposed finding not already held by the petitioner, to the extent allowable by
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Federal law. to assist the petitioner in challenging or supporting the proposed finding and
preparing for any requested hearing.

(2) In addition, the Assistant Secretary shall, if requested by the petitioner or any interested
party, hold a formal meeting for the purpose of inquiring into the reasoning, analyses, and tactual
bases for the proposed finding. The proceedings of this meeting shall be on the record. The
meeting record shall be available to any participating party and become part of the record
considered by the Assistant Secretary

(1 in reaching a final determination.

(i}(1) During the response period, OFA shall provide technical advice concerning the
factual basis for the proposed finding, the reasoning used in preparing it, and suggestions
regarding the preparation of materials in response to the proposed finding. OFA shall
make available to the petitioner in a timely any records used for the proposed finding not

already held by the petitioner, to the extent allowable by Federal law. to assist the
petitioner in challenging or supporting the proposed finding and preparing for any

requested hearing. These records shall be made available within 60 business days.

(2) In addition, the Assistant Secretary shall, if requested by the petitioner or any
interested party, hold a formal meeting for the purpose of inquiring into the reasoning,
analyses, and factual bases for the proposed finding. The proceedings of this meeting shall
be on the record. The meeting record shall be available to any participating party and

become part of the record considered by the Assistant Secretary in reaching a final
determination. This meeting shall be held in the county that the petitioning group office is
located. ; )

(k) The petitioner shall have a minimum of 60 days to respond to any submissions by
interested and informed parties during the response period. with arguments, not to exceed XX
pages, and evidence. This may be extended at the Assistant Secretary's[OHA or AS-IA?]"s
discretion if warranted by the extent and nature of the comments. The petitioner and interested
parties shall be notified by letter of any extension. No further comments from interested or
informed parties will be accepted after the end of the regular response period.

(Im) At the end of the period for comment on a proposed finding, the Assistant Secretary shall
consult with[OHA or AS-IA?] will automatically issue a final determination acknowledging the
petitioner and interested parties to determineas an equitable timeframe for consideration of
writtenlndian tribe if the following are met:

(1) The proposed finding is positive, and

(2) [OHA or AS-IA?] does not receive timely arguments and evidence submitted
duringchallenging the responseproposed finding from the State or local government

where the petitioner’s office is located or from any federally recognized Indian tribe

within the State.

(n) If the conditions of paragraph (m) are not met at the end of the period. for comment on a
proposed finding, [OHA or AS-IA?] shall make its final determination by considering all the
evidence in the petition record, including any evidence that arises from a hearing, if requested.
petitioner or from commenting parties to support or supplement their comments on a
proposed finding. The Assistant Secretary[OHA or AS-IA?] may also conductrequire

such additional research as is necessary to evaluate and supplement the record. In either

case, the additional materials will become part of the petition record

The petitioner and interested parties shall be notified of the date such consideration begins.

(1) Unsolicited comments submitted after the close of the response period established in
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§ 83.10(i) and § 83.10(k).) will not be considered in preparation of a final determination.
The Assistant Secretary]OHA or AS-IA?] has the discretion during the preparation of the
proposed finding, however, to request additional explanations and information from the

(k) The petitioner shall have a minimum of 90 business davs to respond to any submissions
by interested and informed parties during the response period. with arguments, not to
exceed 300 pages and evidence. This may be extended at the Assistant Secretary's’

discretion if warranted by the extent and nature of the comments. The petitioner and

interested parties shall be notified by letter of any extension. No further comments from

interested or informed parties will be accepted after the end of the regular response period.
(Im). At the end of the period for comment on a propoesed finding, the Assistant Secretary
shall consult with OFA will automatically issue a final determination acknowledging the
petitioner and interested parties to determine as an equitable timeframe for consideration

of written Indian tribe if the following are met:

(1) The proposed finding is pesitive, and

(2) The OFA or Assistant Secretary does not receive timely arguments and evidence
submitted during challenging the response proposed finding from the State or local
government where the petitioner’s office is located or from any federally recognized Indian
tribe within the State. Interested or informed parties should not delay a positive finding

for federal recognition.

(n) If the conditions of paragraph (m) are not met at the end of the period for comment on

a proposed finding, [OHA or AS-IA?] shall make its final determination by considering all
the evidence in the petition record, including anv evidence that arises from a hearing, if

requested. This shall be done within 180 business days.

The petitioner and interested parties shall be notified of the date such consideration begins.
(1) Unsolicited comments submitted after the close of the response period established in
§ 83.10(i) and § 83.10(k). will not be considered in preparation of a final determination.

The Assistant Secretary has the discretion during the preparation of the proposed finding,
however., to request additional explanations and information from the petitioner or from
commenting parties to support or supplement their comments on a proposed finding. The
Assistant Secretary [OHA or AS-IA?] may also require such additional research as is
necessary to evaluate and supplement the record. In either case, the additional materials

will become part of the petition record. The petitioning group will receive a certified copv
of all documents, comments, petition field notes, interviews, hearing if requested.

Associated with the petitioning group within 90 business davs if a positive outcome. If the

decision is an unfavorable the Assistant Secretary or designee has 30 business days to send
a certified copy of all documents ., comments, petition field notes. interviews, hearing if

requested associated with the petitioning group petition.

(2) [OHA or AS-IA?] shall, if requested by the petitioner or any interested party, hold a
hearing on the reasoning, analyses, and factual bases for the proposed finding, comments,
and responses. The proceedings of this hearing shall be on the record. The hearing record
shall be available to any participating party and become part of the record considered by
[OHA or AS-IA?] in reaching a final determination.

(2) After consideration of the(i) [OHA or AS-1A?] may require testimony from OFA
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staff involved in preparing the proposed tinding. Any such testimony shall be subject
to cross-examination by the petitioner.

(i1) The petitioner may provide such evidence
considers appropriate.

(3) After [OHA or AS-1A?] holds the hearing, if any, and considers written arguments
and evidence rebutting or supporting the proposed finding and the petitioner's response to
the comments of interested parties and informed parties, the Assistant Secretary[OHA or
AS-1A7] shall make a final determination regarding the petitioner's status. A summary of
this determination shall be published in the Federal Register within 60 days from the date
on which the consideration of the written arguments and evidence rebutting or supporting
the proposed finding begins.

(3) The Assistant Secretary(4) [OHA or AS-IA?] has the discretion to extend the period
for the preparation of a final determination if warranted by the extent and nature of
evidence and arguments received during the response period. The petitioner and
interested parties shall be notified of the time extension.

(45) The final determination will become effective 90 days from publication unless a

request for reconsideration is filed pursuant to § 83.11.

t the hearing as the petitioner

o

(2) The Assistant Secretary shall, if requested by the petitioner or any interested party,
hold a hearing on the reasoning. analyses. and factual bases for the proposed finding,
comments. and responses. The proceedings of this hearing shall be on the record. The
hearing record shall be available to anv participating party and become part of the record
considered by [OHA or AS-IA?] in reaching a final determination. This hearing shall be

held in the county that the petitioning tribe is located.
(2) After consideration of the (i) [OHA or AS-IA?] may require testimony from OFA

staff involved in preparing the proposed finding. Any such testimony shall be subject
to cross-examination by the petitioner.

(ii) The petitioner may provide such evidence at the hearing as the petitioner
considers appropriate.

(3) After JOHA or AS-1A?] holds the hearing, if anv, and considers written arguments
and evidence rebutting or supporting the proposed finding and the petitioner's response to
the comments of interested parties and informed parties, the Assistant SecretarviOHA or
AS-IA?] shall make a final determination regarding the petitioner's status. A summary of
this determination shall be published in the Federal Register within 60 Business days from
the date on which the consideration of the written arguments and evidence rebutting or
supporting the proposed finding begins.

(3) The Assistant Secretarv(4) [OHA or AS-1A?] has the discretion to extend the period
for the preparation of a final determination if warranted by the extent and nature of
evidence and arguments received during the response period. The petitioner and
interested parties shall be notified of the time extension.

(45) The final determination will become effective 90 business days from publication

unless a request for reconsideration is filed pursuant to § 83.11.

(m) The Assistant Secretaryo) [OHA or AS-IA?] shall acknowledgeissue a final determination
acknowledging the existence of the petitioner as an Indian tribe when it is determined[OHA or
AS-IA?] finds that the group satisfies all of meets the mandatory criteria in paragraphs (d), (e),

(f), and (g) of § 83.7 and one of the expedited favorable criteria in § 83.7. The Assistant
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{m) The Assistant Secretary shall acknowledge a final determination acknowledging the
existence afthe gﬁﬁﬂner 28 an indmn triiae when it is determined OHA ﬁnds that the

of the expedites rable criteria in & The Assistant Secretary] ) (3) .

e s s R ey §23.5. The Axointt Sccrotery shafl decline »

f‘mai determination fo aekaewiedgg thata%neris an Indian tribe if it fails to meet 4 of

the crite the e3 iain § the . 1B tant Secrefarv i
ssistan

(p) if the 2 471 declines to acknowledge that a petitioner is an
Indian ’mbe A ¢ 1 the petitioner sh d of alternatives, if
any, to ackncwledgment under these procedures. These alternatives may mclude other means
through which the petitioning group may achieve the status of an acknowledged Indian tribe or
through which any of its members may become eligible for services and benefits from the
Department as Indians, or become members of an acknowledged Indian tribe.

; services and beneﬁts frem the Begartmen! as Indiang or beeamemembers of an
acknowledged Indian fribe,

[OHA or AS-IA”]"s determination to acknowledge or decline to acknowledge that
the petxtloner is an Indian tribe shall be final for the Department

(pr) A petitioner that has petitioned under this part or under the acknowledgment regulations
previously effective and that has been denied Federal acknowledgment may not re-petition unde

petmoner" here xnciudes pre\neusiy denied petmoners that have reorganized or been renamed or
that are wholly or primarily portions of groups that have previously been denied under these or
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previous acknowledgment regulations. [OHA or AS-IA?]'sOFA’s decision whether to allow
repetitioning shall be final for the Department.

(pr) A petitioner that has maintained its identity that has petitioned under this part or
under the acknowledgment regulations previously effective and that has been denied
Federal acknowledgment may re-petition under this part.

Pages 19 -22

§ 83.11 lndependent revievw reconsideration-and-tirabacton: [Deloted. ]
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§ 83.11 Independent review, reconsideration and final action.

(a)(1) Upon publication of the Assistant Secretary's determination in the Federal Register,
the petitioner or any interested party may file a request for reconsideration with the

Interior Board of Indian Appeals; this must occur within 90 business days. Petitioners
which choose under § 83.3(g) to be considered under previously effective acknowledgment

r ions may nonetheless request reconsideration under this section.

(2) A petitioner's or interested party's request for reconsideration must be received by the
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Board no later than 90 business days after the date of publication of the Assistant
Secretary's determination in the Federal Register. If no request for reconsideration has
been received, the Assistant Secretary's decision shall be final for the Department 90
business days after publication of the final determination in the Federal Register.
(b) The petitioner's or interested party’'s request for reconsideration shall contain a
detailed statement of the grounds for the request, and shall include any new evidence te be
considered.

(1) The detailed statement of grounds for reconsideration filed by a petitioner or
interested parties shall be considered the appellant's opening brief provided for in 43 CFR
4.311(a).

(2) The party or parties requesting the reconsideration shall mail copies of the request to
the petitioner and all other interested parties through certified United States Mail.

{c)(1) The Board shall dismiss a request for reconsideration that is not filed by the deadline
specified in paragraph (a) of this section,

(2) If a petitioner's or interested party's request for reconsideration is filed on time, the
Board shall determine, within 120 business days after receiving the request of the Assistant
Secretary's final determination in the Federal Register. whether the request alleges any of
the grounds in paragraph (d) of this section and shall notify the petitioner and mterested
parties of this determination.

{(d) The Board shall have the authority to review all requests for reconsideration that are
timelv and that allege any of the following:

(1) That there is new evidence that could affect the determination; or

(2) That a substantial portion of the evidence relied upon in the Assistant Secretary's
determination was unreliable or was of little probative value; or

3) That petitioner's or the Bureau's research appears inadequate or incomplete in some
material respect; or

(4) That there are reasonable alternative interpretations. not previously considered, of the
evidence used for the final determination, that would substantially affect the
determination that the petitioner meets or does not meet one or more of the criteria in §
83.7 (a) through (g).

(e) The Board shall have administrative authority to review determinations of the Assistant
Secretary made pursuant to § 83.10(m) to the extent authorized by this section.

(1) The regulations at 43 CFR 4.310-4.318 and 4.331-4.340 shall apply te proceedings
before the Board except when they are inconsistent with these regulations.

(2) The Board may establish such procedures as it deems appropriate to provide a full and
fair evaluation of a request for reconsideration under this section to the extent they are
not inconsistent with these regulations.

(3) The Board, at its discretion, may request experts not associated with the Bureau, the
petitioner, or interested parties to provide comments, recommendations, or technical
advice concerning the determination, the administrative record, or materials filed by the
petitioner or interested parties. The experts cannot be a member of a federal recognized
tribe in the state that the petitioning group is located, been an employee, volunteer, and
consultant for OFA (BAR), or a Federal recognized tribe in the region. The regions are as
follows: Northeast, East, Southeast, South, Southwest. West. Northwest, Plains, Midwest,

Alaska. Hawaii, and Pacific Islands, Puerto Rico. The Board may also request. at its

discretion, comments or technical assistance from the Assistant Secretary concerning the
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final determination or, pursuant to paragraph (e)(8) of this section, the record used for the
determination.

(4) Pursuant to 43 CFR 4.337(a). the Board may require, at its discretion. a hearing
conducted by an administrative law judge of the Office of Hearings and Appeals if the
Board determines that further inquiry is necessary to resolve a genuine issue of material
fact or to otherwise augment the record before it concerning the grounds for
reconsideration.

{S) The detailed statement of grounds for reconsideration filed by a petitioner or
interested parties pursuant to paragraph (b)(1) of this section shall be considered the
appellant's opening brief provided for in 43 CFR 4.311(a).

(6) An appellant's reply to an oppesing party's answer brief, provided for in 43 CFR
4.311(b). shall not a to proceedings under this section. except that a petitioner shall
have the opportunity to reply to an answer brief filed by anv party that opposes a
petitioner's request for reconsideration.

(7) The opportunity for reconsideration of a Board decision provided for in 43 CFR 4.315
shall not apply to proceedings under this section.

(8) For purposes of review by the Board, the administrative record shall consist of all
appropriate documents in the Branch of Acknowledgment and Research relevant to the
determination involved in the request for reconsideration. The Assistant Secretary shall
designate and transmit to the Board copies of critical documents central to the portions of
the determination under a request for reconsideration. The Branch of Acknowledgment
and Research shall retain custody of the remainder of the administrative record, to which

the Board shall have unrestricted access.

(9) The Board shall affirm the Assistant Secretary’s determination if the Board finds that
the petitioner or interested party has failed to establish. by a preponderance of the
evidence, at least one of the grounds under paragraphs (d)(1)--(d)}(4) of this section.
(10) The Board shall vacate the Assistant Secretary's determination and remand it to the

Assistant Secretary for further work and reconsideration if the Board finds that the

petitioner or an interested party has established, by a preponderance of the evidence, one
or more of the grounds under paragraphs (d)(1)—(d)(4) of this section.

1) The Board. in addition to making its determination to affirm or remand. shall

describe in its decision any grounds for reconsideration other than these in paragraphs

d)(1)--(d){4) of this section alleged bv a petitioner's or interested partv's request for
reconsideration.

(2) If the Board affirms the Assistant Secretary's decision under § 83.11(e}9) but finds
that the petitioner or interested parties have alleged other grounds for reconsideration, the
Board shall send the requests for reconsideration to the Secretary. The Secretary shall
have the discretion to request that the Assistant Secretary reconsider the final
determination on those grounds.

(3) The Secretary. in reviewing the Assistant Secretary's decision, may review any
information available, whether formally part of the record or not. Where the Secretary's
review relies upon information that is not formally part of the record. the Secretary shall
insert the information relied upon into the record. together with an identification of its

source and nature,
(4) Where the Board has sent the Secretary a request for reconsideration under paragraph




(D(2), the petitioner and interested parties shall have 30 business dayvs from receiving notice
of the Board's decision to submit comments to the Secretary. Where materials are
submitted to the Secretarv opposing a petitioner's request for reconsideration, the
interested party shall provide copies to the petitioner and the petitioner shall have 15
business days from their receipt of the information to file a respense with the Secretary.
(5) The Secretary shall make a determination whether to request a reconsideration of the
Assistant Secretary's determination within 60 business days of receipt of all comments and
shall notify all parties of the decision.
(2)(1) The Assistant Secretary shall issue a reconsidered determination within 120 business
days of receipt of the Beard's decision to remand a determination or the Secretary's
request for reconsideration.
(2) The Assistant Secretary's reconsideration shall address all grounds determined to be
valid grounds for reconsideration in a remand by the Board, other grounds described by
the Board pursuant to paragraph (f)(1), and all grounds specified in any Secretarial
request. The Assistant Secretary's reconsideration may address any issues and evidence
consistent with the Board's decision or the Secretarv's request.

(h)(1) If the Board finds that no petitioner's or interested party's request for
reconsideration is

timely, the Assistant Secretary's determination shall become effective and final for the
Department 120 business days from the publication of the final determination in the
Federal Register.

(2) If the Secretary declines to request reconsideration under paragraph (f) (2) of this
section, the Assistant Secretary's decision shall become effective and final for the
Department as of the date of notification to all parties of the Secretary's decision.

(3) If a determination is reconsidered by the Assistant Secretary because of action by the
Board remanding a decision or because the Secretary has requested reconsideration, the
reconsidered determination shall be final and effective upon publication of the notice of
this reconsidered determination in the Federal Register.

The petitioning group that is denied federal recognition shall seek federal recognition
through
1. United States Court System

2. Congressional
3. Executive Order

COMMENTS:

The OFA team needs to have clear direction with evaluation criteria that will be used to
determine if the petitioning tribe meets the criteria for federal recognition. The evaluation
criteria and evidence must not be changed from petitioning group; it must stay the same.
The petitioning tribe must receive a copy of the evaluation criteria. There needs to be a
commiittee of both federal and non federal American Indians to observe the evaluation
teams and make sure that they are following the set criteria guidelines for evaluating the
petitions.

All subjective criteria and subjective evaluation tools will not be used by OFA.
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