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to include an additional appropriation of $100,000 to purchase lands for homeless California
Indians. The House assented to the Senate amendment, and the bill was enacted as part of the
Indian Office Appropriation Act of 1906 *

The 1906 appropriation was followed by similar appropriations on an almost annual basis
through 1933,' just prior to the enactment of the Indian Reorganization Act (hereafter “IRA”) in
19347 That Act delegated specific authority to the Secretary of Interior to acquire land for
Indians > The land acquisition program for the homeless California Indians ultimately resuited in
the creation or purchase of some 82 rancherias ** These rancherias, however, did not always
provide proper homesites, irrigable land, a water supply, and other necessities. In fact, several
rancherias were virtually uninhabitable due to the lack of a fresh water supply ** Thus, the main
goal of the land acquisition program—to provide homeless California Indians with a secure and
usable land base—was not realized in most cases Nevertheless, the lands that were acquired did
provide a refuge, if only temporary, and limited means of subsistence to many California Indians
However, because of the poverty, low educational achievement, and the small, isolated nature of
the rancheria communities, they became the most vulnerable targets of the termination policy

IIl.  History of the California Rancheria Act

The IRA and other New Deal icgislation generally encouraged tribal autonomy and self-
determination of Indian tribes. Beginning in 1944, however, another change in federal Indian
policy further aggravated the problems on the rancherias. Forces within the BIA began to
propose partial liquidation of the rancheria system.” At this early date, this recommendation was
prompted, in part, by a sincere dissatisfaction with the inherent problems that existed as a result of
the way the rancherias were acquired and managed by the federal government.

Following the resignation of Commissioner John Collier in February of 1945, those who
favored the rapid, total and—if necessary—involuntary assimilation of Indians into the
“mainstream” of dominant white society gained great influence with the BIA *7 Shortly thereafter,
termination became the focal point for Congress’ federal Indian policy

The BIA in California launched a massive effort to convince Congress that all of the
California Indians residing on trust lands were ready for termination.*®* Many of those familiar
with the situation of the Indians in California, including Felix Cohen, the great Indian law scholar,
disagreed. The Association on American Indian Affairs (AAIA), joined by Mr Cohen, registered
strong dissents with Congress over the process outlined in the early bills for withdrawal of federal
responsibility and services in California. The following statement by the AAIA, echoed in letters
and statements from many of the California Indians themselves, illustrates the significant break
from prior federal Indian policy that termination represented:

The legislation bears internal evidence of a marked change from the enlightened

constructive Federal policy in Indian affairs of recent years. The former policy
stood for honorable fulfillment of Federal obligations, constructive rehabilitation
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In addition, the Historical Overview report, which provides important historical information on
the California Indians and their relations with the federal government, will assist the reader in
placing the reports and recommendations in context. What follows is a brief summary of each
report, accompanied by a list of the related Advisory Council recommendations. Some
recommendations, such as the proposed definition of “California Indian,” appear in more than one
report because of their importance and relevance to more than one subject area.

A. The Report on Federal Recognition

Summary: At every hearing the Advisory Council conducted, the testimony confirmed
that tribal status clarification is a primary issue of concern to California Indians. The term
“unacknowledged” refers to those Indian groups whose status as tribes has never been officially
“recognized” by the United States or, if recognized in the past, is now denied by the United
States. There are more unacknowledged Indian tribes in California than in any other single state.

The current federal acknowledgment process (25 C.F.R. Part 83) is not appropriate for
California tribes. Since the procedure was established in 1978, only one California tribe has
successfully completed the process. A major problem with the current process is that it requires
unacknowledged tribes to prove their status as self-governing entities continuously throughout
history, substantially without interruption, as though that history did not include the federal and
state policies that contributed to the destruction and repression of these very same native peoples
and cultures.

The issue of federal recognition is crucial to all California Indians because its focus is the
development of a coherent and consistent federal process for determining which Indian tribes shall
be included within the federal-tribal trust relationship. This report discusses the history of federal
neglect of California Indians and how that history has led to the current situation of many of the
unacknowledged tribes. It also discusses the problems presented by the current federal
acknowledgment process, and explains how the proposed “California Tribal Status Act of 1997.”
or equivalent administrative policy and regulatory changes, will result in a more just procedure for
California tribes seeking federal acknowledgment.

The report does not recommend specific tribes for recognition, because the entire
recognition process, as applied to California Indians, is flawed. Indeed, the Advisory Council
recommends that the Federal Acknowledgment Procedure be modified to ensure that all
California tribes seeking recognition are assured of a fair determination of their status.

Recommendations:

1. The California Tribal Status Act of 1997 (CTSA) should be enacted to
address the unique status problem- of California’s unacknowledged tribes.

Discussion: This California-specific legislation contemplates the creation of a Commission
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sense for two reasons. First, the advent of a new Indian reorganization policy represented the
first time, since the pre-treaty era, that California tribes were encouraged to function openly and
publicly. Second, using 1934 as the base date would also eliminate the need to include those
provisions mentioned above governing presumptions and allowances for interruptions in
continuity of tribal identity and exercise of tribal political influence. For example, a petitioner
would have to demonstrate evidence as a distinct Indian group from 1934 to present, and if the
character of the group as an Indian entity has from time to time been denied, this would not be
considered conclusive evidence that this criterion has not been met. This would be a workable
and fair way to apply this criterion to petitioning California tribes.

The Advisory Council recommends that the term “community” be defined more broadly to
account for the fact that genocide and California state laws which indentured Indians and
discriminated against them during the latter half of the 19th century resulted in wide geographic
dispersal of tribal members. Therefore, for California Indian groups, the focus of the term should
be on networks of social interaction between group members, regardless of territorial proximity,
though the geographic proximity of members to one another and to any group settlement or
settlements would still be a factor in determining whether a community exists. Moreover, as long
as there is an existing community that can demonstrate descendancy from an Indian group that
historically inhabited a specific area, it should suffice.

Finally, the requirement that a “predominant portion” of the membership of the petitioner
comprise a community as defined is problematic. The Advisory Council recommends that a
“substantial portion” be set as the standard. This standard reflects the unique problems created by
wide geographic dispersal and dislocation of California Indian groups.

3. Technical assistance to complete the Federal Acknowledgment Process should
be provided to those petitioning California tribes that have requested such
assistance.

Discussion: For the past 36 months the Advisory Council has provided state-wide
leadership and a forum for tribes to communicate, assist each other and organize resources. It is
necessary for this forum to continue. Re-authorization of the Advisory Council is one potential
mechanism for ensuring ongoing leadership. A consortium of tribes with adequate funding would
be another vehicle.

The lack of available funds to assist the California tribes in completing petitions and
developing realistic economic plans is extremely alarming because the Task Force learned at the
White House and national meetings of unacknowledged tribes, that other regions with far fewer
tribes in need of completing the process have received far more financial support. In the last 36
months, the Recognition Task Force was given a budget of $25,000 to work on recognition issues
and to finalize this report. With this modest sum, the Task Force was able to organize
educational meetings and workshops on legislation, attend and represent the California tribes at
meetings, as well as gather information from the BAR and tribes to complete this report. This

23.
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Summary

The Advisory Council on California Indian Policy was created by Congress in 1992 to
conduct a comprehensive review and analysis of the many problems facing California Indians. At
every hearing the Council conducted, it was confirmed that tribal status clarification is the primary
issue of concern to California Indians.

The term “unacknowledged™ refers to those Indian groups whose status as tribes has
never been officially “recognized” by the United States or, if recognized in the past, is now
denied. There are more unacknowledged Indian tribes in California than there are in any other
single state.

The current federal acknowledgment process (25 C.F R. Part 83) is not appropriate for
California tribes. Since the procedure was established in 1978, only one California tribe has
successfully completed the process. A major problem with the current process is that it requires
unacknowledged tribes to prove their status as self-governing entities continuously throughout
history, substantially without interruption, as though that history did not include the federal and
state policies that contributed to the destruction and repression of these very same native peoples
and cultures.

The issue of federal recognition is crucial to all California Indians because its focus is the
development of a coherent and consistent federal process for determining which Indian tribes shall
be included within the federal-tribal trust relationship. This report discusses the history of federal
neglect of California Indians and how that history has led to the current situation of many of the
unacknowledged tribes. It also discusses the problems presented by the current federal
acknowledgment process, and explains how the proposed “California Tribal Status Act of 1997,”
or equivalent administrative policy and regulatory changes, will result in a more just procedure for
California tribes seeking federal acknowledgment.

The report does not recommend specific tribes for recognition, because the entire
recognition process, as applied to California Indians, is flawed. Indeed, the Advisory Council
recommends that the Federal Acknowledgment Procedure be modified to ensure that all
California tribes seeking recognition are assured of a fair determination of their status.



acknowledgment. Only one California tribe, the Death Valley Timbi-Sha Shoshone Band, has
successfully completed the process.'®

In 1994, the Department of the Interior attempted to make attaining recognition even
more difficult by declaring that only “historic tribes” were eligible for acknowledgment. The
Department further required “clear and convincing evidence” that a group met all criteria for
acknowledgment, including existence as an “historic tribe.” Congress quickly responded by
invalidating the restrictive Interior policy.'* However, the attempt to restrict acknowledgment to
a narrowly defined group of “historic tribes” remains illustrative of the BARs inability to fairly
evaluate acknowledgment petitions.'®

II. A History of Injustice

Historical considerations play a central role in any evaluation of the complex situation of
the California Indians, especially where questions of federal recognition and eligibility for federal
programs and services are at issue. Thus, the drafters of legislative measures to address the
problems of California Indian groups cannot be fully informed without an examination of the
unique and, in many aspects, tragic history of the federal-Indian interaction in California during
the last century-and-a-half. This history provides some initial answers to the questions of why so
many California tribes remain unacknowledged by the federal government, and why so many
remain homeless in their ancestral homeland.

Several historical events create a need for California-specific solutions to the California
tribes’ status issues: (1) the federal government’s negotiation of 18 treaties with California tribes
during the 1850's and the Senate’s refusal to ratify those treaties; (2) the 96% reduction in the
population of California’s tribal people brought about by the unprecedented onslaught of white
miners and settlers during the Gold Rush era and the drive for statehood for California; (3) the
BIA’s creation of lists or “rolls” of California Indians for purposes of distributing land claims
judgments; (4) the federal government’s provision of services to “the California Indians” as a
group, including creation of public domain allotments for many California Indians who were not
settled on rancherias or reservations; and (5) the termination of 40 California tribes during the
1950s and 1960s. Moreover, there has always been, and continues to be, a blatant federal neglect
of the California tribes.'® As a result of these events, the federal government’s relationship with
the tribes is unique, which suggests that California tribes should not be subjected to the existing
process for achieving tribal recognition. Rather, a process should be established that takes the
unique needs and special circumstances of California Indian groups into account.

A The California Indian Treaty Period (1851-1852)

Prior to the arrival of the first Spanish expedition in 1766, the Indians of California were
divided into about 500 separate and distinct bands, and enjoyed the sole use, occupancy and
possession of all lands in the state. The California Mission Period, extending from 1769 to 1848,
had a devastating effect on the aboriginal cultures. Yet, under Spanish and later Mexican rule, the
Indians’ right of occupancy was, to some extent, protected. After Mexico’s defeat in the
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Force also reviewed the narratives of the California petitions which have been submitted to BAR,
reviewed testimony from tribal people at 11 hearings throughout California, and conducted
regional meetings and workshops regarding recognition issues for the petitioning tribes.

69. The status of the Ione Band was confirmed by the Assistant Secretary of Indian Affairs in
1994, _

70. 25 CFR. § 83(a)-(2).

71. 25 CFR. § 83 8.

72. 25 CFR §83.8(c).

73. 25 CF.R. § 83 8(d)(1) and (3).
74. 25 CFR. § 83.8(d)(2).

75. L.A. Dorrington, Superintendent of the Sacramento Indian Agency during the late 1920s,
prepared a report for the Commussioner of Indian Affairs on the land needs of numerous
California Indian bands living at the margins of non-Indian society, often concentrated in the rural
and mountainous areas of the state on scattered public domain allotments, with little or no contact
with the Indian agency. In his report to the Commissioner, dated June 23, 1927, Dorrington
mentions how little was known of the Indian population and their needs, and the extreme
difficulty in getting to some of these isolated areas. Dorrington identifies the Indian bands, their
estimated population, and includes his assessment of their need for land and homes. While his
report contains little discussion of how these assessments were made, or the reasoning behind the
decisions to not recommend the purchase of lands for some bands, it does provide an important
source of information on the those Indian bands whose status as such was recognized but which
had little contact with the BIA. As to these bands, if their members were residing on public
domain allotments, or on lands set aside for them by other means, Dorrington uniformly
recommended that no further purchase of land be made for the group. Thus, in many cases, the
public domain allotments became a substitute for the creation of new reservations or rancherias,

The Dorrington report provides evidence of previous federal acknowledgment for
modern-day petitioners who can establish their connection to the historic bands identified therein.
Clearly, the BIA “recognized” its trust obligations to these Indian bands when it
undertook—pursuant to the authority of the Homeless California Indian Acts and the Allotment
Act—to determine their living conditions and their need for land. The fact that some were
provided with land and others were not did not diminish that trust.

Among those California Indian groups that have petitioned for federal acknowledgment,
there are several who that can trace their origins to one or more of the bands identified in the
Dorrington report. The Muwekma Tribe is one whose connection to the Verona Band (id. at 1)
has been recently confirmed in a letter from the BAR, but there are at least eight others: Dunlap
Band of Mono Indians (see Dorrington, at pp. 6-7, reference to the “Dunlap band”); Kern Valley
Indian Community (id, at 7-8, reference to “Indians ... around the town of Kernville); Tinoqui-
Chalola Council of Kitanemuk and Yowlumne Tejon Indians (id. at 7-8, reference to the “Tejon
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